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Dear Cabinet Secretary and Chancellor of the Duchy of Lancaster,  
  
UK Internal Market Bill and Legislative Consent Memorandum  
 
1. As lead Committee we are required under Rule 9B.3.5 of the Standing 

Orders to report on the UK Internal Market Bill LCM and this letter fulfils that 
requirement.1  A number of changes were voted on and these are set out in 
the meeting minute of 6 October 2020.  
 

2. The Committee previously submitted a response to the consultation on the 
White Paper which preceded the Bill.  The Committee has had limited time 
to scrutinise the Bill and the LCM due to the parliamentary timetable at 
Westminster.  Given the significance and complexity of the proposals and 
the potential impact of the Bill on businesses and people across Scotland 
this is regrettable.   

 
3. The Committee’s view is that Brexit will have a very significant impact 

on devolution and how it works. The UK Government’s ad hoc 
approach to addressing this without sufficient consultation with the 
devolved institutions and a wider public debate is unsustainable.  
There needs to be an inclusive and constructive conversation across 
all four nations of the UK which addresses the highly complex 
consequences of Brexit on the devolution settlement with the aim of 
delivering a consensual solution.   

 
4. It is regrettable therefore that the UK Government has sought an 

accelerated legislative timetable for the highly complex and 
challenging Internal Market Bill without an opportunity for sufficient 

                                            
1 Murdo Fraser MSP, Dean Lockhart MSP and Alexander Burnett MSP dissented from this 
letter. 
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consultation and without addressing the concerns of the devolved 
institutions.  As discussed in detail below the Committee believes that 
this Bill, and the market access principles in particular, undermine the 
whole basis of devolution.2   

 
5. The Committee’s view is that devolution cannot work on the basis of 

the Westminster Government imposing its view of how the UK’s 
constitutional arrangements should evolve following Brexit as 
illustrated by both the substance and delivery of the Internal Market 
Bill.3   

 
Policy Objectives  
 
6. The UK Government states that the Bill is intended to “ensure businesses 

can continue to trade freely across the UK as they do now” by establishing 
“a market access commitment in legislation to preserve the UK internal 
market.” The Bill’s explanatory notes states that in response to the 
consultation on the internal market White Paper, businesses “showed 
support for the measures in order to avoid trade barriers and provide 
certainty for firms.” 

 
7. The Scottish Government’s view is that the Bill is not necessary given the 

progress which has been made in agreeing common frameworks on a 
consensual basis.  The Bill in its view is contrary to the stated intention and 
therefore “risks more uncertainty and confusion for business and 
consumers, and encourages harmful deregulation without democratic 
accountability or proper Parliamentary scrutiny.”  In particular, the Scottish 
Government suggests the market access principles “cut across the clear 
reserved powers model to introduce wide ranging constraints on devolved 
competence, and in ways that are unpredictable and will lead to increased 
legal disputes.”  On this basis, the Scottish Government recommends that 
the Scottish Parliament “should not consent to the Bill, and should indicate 
its opposition to this set of measures that are incompatible with the 
devolution settlements in the UK, and that would fundamentally undermine 
the powers of the Scottish Parliament.” 

 
8. The Committee has previously recognised the economic benefits to 

businesses across the four nations of the UK of having a set of rules which 
ensures there are no barriers to trading within the UK.  The Committee also 
recognises that there are some businesses who will wish to see minimum 
regulatory divergence across the UK.  At the same time though, there are 
also some businesses which are dependent on ensuring that high regulatory 
standards are maintained in Scotland and may support regulatory 
divergence if such standards were to be reduced elsewhere in the UK. 

                                            
2 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
3 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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Equally we recognise the benefit to society of effective regulation of market 
activity, and the role of all parliaments including the Scottish Parliament in 
deciding how best to strike the balance between these objectives.  

 
9. The Food and Drink Federation Scotland explained that “The operation of 

the internal market, as it currently exists through EU rules, allows a turnover 
of about £16 billion-worth of food and drink manufacturing in Scotland. It is 
critical. Although we export about £6 billion-worth of that, 80 per cent of the 
rest of it—about £8 billion—is the worth of the rest of the UK market to 
Scottish companies. It is a significantly important industry, so the smooth 
operation of the UK market and having minimal regulatory differences are 
of key importance to us”  

 
10. The National Farmers Union Scotland (NFUS) also highlighted that “The 

Scottish Government’s figures show that agricultural exports—rather than 
sales of food and drink per se—to the rest of the UK are worth about £855 
million to the Scottish agricultural industry out of a total figure of about £1.5 
billion for exports out of Scotland. About 60 per cent of all the agricultural 
products that leave Scotland are destined for other parts of the UK.”  The 
NFUS also told us that we cannot allow the market access principles in the 
Bill to operate in such a way that they allow a race to the bottom by opening 
up the door to the introduction into the UK market of food that is produced 
to different standards and which is then allowed to move within the UK 
market across all the devolved Administrations. In their view, that “is 
definitely a risk to Scottish agriculture and, equally, the integrity of 
Scotland’s food and drink industry.” 
 

11. But regardless of whether regulatory divergence is viewed as a barrier or an 
opportunity there was a consensus among all of our witnesses that 
standards must not be imposed.  Rather, there was an emphasis on the 
need for proper consultation, discussion and understanding of the different 
sectoral requirements that exist in different parts of the UK. While there is 
strong support for common standards across the UK there is equally strong 
support to ensure that the current flexibility to tailor standards in certain 
circumstances and in specific policy areas is maintained.   

 
12. The Committee is very concerned that that there is no shared 

understanding or definition of what an internal market might look like 
or how it might operate in the UK.  And as discussed in detail below 
the Committee does not believe that the Bill, as currently drafted, 
delivers the certainty or assurances that business and the public need 
regarding how the UK internal market will work.  In particular, rather 
than providing certainty there is a real lack of clarity in the Bill and real 
risk that regulatory standards will be effectively imposed.  

 
Market Access Principles 
 
13. The Bill introduces two market access principles: mutual recognition and 

non-discrimination.  Both principles can be applied to relevant requirements 
in respect of the sale of goods or the provision of services. 
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14. These principles serve to disapply relevant requirements in one part of the 

UK when goods or services are lawfully provided in another part of the UK. 
The requirements remain applicable to the sale of goods and the provision 
of services originating in a jurisdiction, but they cannot be applied to goods 
or services originating in another part of the UK and which comply with the 
rules applicable there.   

 
Mutual Recognition 
 
15. Mutual recognition for goods is defined in the Bill as allowing any good that 

meets relevant regulatory requirements relating to sale in the part of the UK 
it is produced in or imported into to be sold in any other part of the UK without 
having to adhere to relevant regulatory requirements in that other part.  The 
Committee’s Adviser suggests that this approach is an example of a model 
of home country control in which the local jurisdiction is denied the 
competence to regulate the cross-border access of goods and services.  

 
16. In his view, this model is potentially more far-reaching than the basis of 

mutual recognition within the EU internal market.  The principle of mutual 
recognition has developed through the case law of the European Court of 
Justice (ECJ).  Most famously through the Cassis de Dijon case in which 
the ECJ held that, in principle, a Member State must allow a product lawfully 
produced and marketed in another Member State into its own market.   

 
17. But within the EU this presumption is capable of being rebutted if the local 

jurisdiction can demonstrate a legitimate public interest justification for the 
proportionate application of local rules. This includes public interest grounds 
such as public health, environmental protection and the protection of 
consumers and workers.  In this way, the competence of the host state is 
controlled but not denied.   

 
18. However, a number of our witnesses agreed with our Adviser that the mutual 

recognition principle in the Bill is potentially far more reaching than at an EU 
level.  This is primarily for three reasons.  First, the list of exclusions on 
public interest grounds from the application of the principle are much 
narrower.  Second, the asymmetrical structure of the UK internal market.  
Third, UK Ministers have the power to amend the list of exclusions without 
any requirement to seek the consent or consult with the devolved 
governments.  

 
19. Professor Michael Dougan told the Committee that the proposals in the Bill 

are “in effect a Cassis de Dijon on steroids. It takes the idea of mutual 
recognition, multiplies and magnifies it, and makes it a far stronger principle 
of mutual recognition than EU lawyers would recognise in the context of the 
single market.” In his view the market access principles in the Bill strip away 
almost all of the public interest justifications that would be familiar under EU 
law for restricting the sale of imported goods unless they comply with its 
domestic standards.  
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20. Professor Michael Keating’s view is that the exceptions in the Bill are a lot 
narrower than they are in the EU legislation, so we are not talking about the 
same kinds of constraint.  George Peretz QC agrees that the public policy 
justification is much narrower in the Bill compared to EU law and is 
essentially restricted to public health and safety.    

 
21. The Royal Incorporation of Architects in Scotland’s view is that “the 

underlying problem with this Bill lies in an apparent assumption that 
regulatory differences create barriers to trade that must be supressed.”  
They “do not accept that there is such a problem in terms of the construction 
sector and the associated regulatory framework used in Scotland.” They do 
agree that “there could be a case for the setting of minimum regulatory 
standards across the United Kingdom” but at the same time the devolved 
administrations should be able to set higher standards where reasonably 
required.   

 
22. SELECT take a similar view.  They support some divergence in regulations 

across the UK, for example, regulations designed to cope with climatic 
variations.   

 
23. The Welsh Government has also pointed out that the list of exclusions from 

mutual recognition and non-discrimination is very limited especially when 
compared to EU law which allow derogations for public policy reasons. 
Professor Dougan suggests that one option to address some of the 
concerns of the devolved governments “would be to drastically expand the 
system of potential justifications and derogations from the principles of 
mutual recognition, in particular.”   

 
24. The mutual recognition principle is also likely to be more far reaching in the 

UK internal market compared to the EU internal market due to the 
asymmetrical structure of the UK economy.  Given the size of the English 
population and economy relative to the three other nations within the UK 
many of our witnesses pointed out that it will be market forces which 
determine regulatory standards. In particular, the devolved governments will 
not want to put their own economies at a competitive disadvantage with the 
much larger English economy by introducing higher regulatory standards 
which imports from other parts of the UK do not need to comply with.  In 
practice, regulatory competition will constrain the ability of the devolved 
authorities to exercise their executive and legislative competences.   

 
25. This means that regulatory standards agreed by the UK Parliament could 

effectively be imposed on the devolved nations. But as many of our 
witnesses pointed out this approach is significantly different from the 
approach taken in the EU and other internal markets.  For example, Dr Emily 
Lydgate explained that the “core of any approach to an internal market that 
is as integrated as the UK’s has to be harmonised rules that have a strong 
joint consultative process underlying them. The rules cannot be set by one 
of the countries.” 
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26. Our witnesses also pointed out the need for mutual trust in the design and 
operation of an internal market.  Professor Dougan told us that the starting 
point is the fairly essential proposition that the principle of mutual recognition 
depends on trust. But in his view the Bill does nothing to create the 
institutional framework that would generate the mutual trust that could 
possibly justify a market system as strong as the one being proposed.   

 
27. The Culture, Tourism, Europe and External Affairs Committee told us that 

the Bill utilises the language of the European Single Market without 
operationalising the substance.  In their view the Bill represents a significant 
departure from the current rules governing trade within the UK which would 
result in the reification of market forces above wider social, environmental 
and public policy considerations.  

 
28. The Scottish Government’s view is that the “mutual recognition principle, in 

particular, will reduce the ability of the Parliament to use its powers to pursue 
devolved social and economic objectives in Scotland for which it is 
accountable”.  This is because in its view the Bill effectively allows UK 
Ministers to legislate for Scotland in devolved areas, such as environmental 
standards or measures to promote public health.  

 
29. The Culture, Tourism, Europe and External Affairs Committee considers 

that the Bill provides for new constraints on the devolution settlement to be 
applied, via the market access principles, which would significantly 
constrain the exercise of current devolved competences.  

 
30. This is a view which appears to be shared by the Public Administration and 

Constitutional Affairs Committee who have said that the market access 
principles “will effectively create new reservations in areas of devolved 
competence.” 

 
31. The Committee asked the Chancellor of the Duchy of Lancaster (CDL) 

whether he agreed with this view.  He responded that “there has been some 
misinformation and myth making about the legislation.”  He pointed out that 
as a Member State of the EU, the operation of all of the UK’s four 
legislatures was constrained by EU law and without those constraints each 
Parliament will have more power. 

 
32. The Committee recognises that the use of devolved powers has been 

constrained by the need to comply with EU law.  The primary question 
for the Committee is not whether there is a power surge or a power 
grab but whether regulatory autonomy after Brexit will be defined by 
the existing system of devolved and reserved powers, or by the 
imposition of new constraints.   

 
33. The evidence considered by the Committee suggests that the Bill will 

result in less regulatory autonomy for the devolved nations than 
currently exists.  The main reason for this is that the market access 
principles in the Bill and especially the mutual recognition principle 
are more far reaching than the equivalent principles within the EU.  
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This means that regulatory standards agreed by the UK Parliament 
could effectively be imposed on the devolved nations.4   

 
34. The Committee’s view is that it is unacceptable that the UK 

Government should seek to effectively impose new reservations on 
the devolved competences through this Bill.   This is not myth-making 
but a clear consequence of the proposed market access principles 
within the context of the relative size of England’s population and 
economy.5   

 
35. The UK Government has argued that the agreement of common 

frameworks means that the market access principles will only apply in 
a limited number of policy areas.  But as discussed below this 
argument is problematic given that whatever policy divergence is 
agreed within common frameworks will still be subject to the market 
access principles.6   
 

Non-Discrimination 
 
36. The non-discrimination principle is defined in clause 5(1) of the Bill as the 

principle that the sale of goods in one part of the United Kingdom should not 
be affected by relevant requirements that directly or indirectly discriminate 
against goods that have a relevant connection with another part of the 
United Kingdom.  

 
37. If a measure is within the scope of the non-discrimination principle then 

absent any direct discrimination, a measure has to be assessed in terms of 
whether it  

 
• puts incoming goods at a disadvantage, and 

 
• has a significant adverse effect on competition, and  

 
• has a legitimate aim within the meaning of the Bill. 
 

38. Our Adviser points out that “with different legal principles in operation, the 
demarcation of the dividing line between the application of the “mutual 
recognition” and “non-discrimination” principles will be both crucial but also 
difficult.” In respect of the sale of goods, the principles of mutual recognition 
and non-discrimination apply respectively to different types of regulatory 

                                            
4 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
5 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
6 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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requirements. Characterisation of a requirement is, therefore, crucial to its 
legal treatment.  
 

39. One example provided by our Adviser to highlight this challenge is the 
deposit return scheme which will be applied to certain single-use containers 
from 1 July 2022.  Our Adviser told us that different aspects of the regime 
will trigger the application of the mutual recognition and non-discrimination 
principles. However, determining whether either the mutual recognition or 
the non-discrimination principle should apply is not without its difficulties.   

 
40. If the mutual recognition principle is triggered, that aspect of the scheme is 

not applicable to containers lawfully sold elsewhere in the UK. If the non-
discrimination principle applies, a more complex assessment is required of 
the effects of a requirement on competition. Our Adviser suggests that there 
is obvious legal uncertainty as to how different requirements will be 
characterised and, therefore, what the legal consequences will be. This is 
likely to lead to protracted litigation through the court system with the 
possibility that different courts within and between jurisdictions will arrive at 
different conclusions.  

 
41. A number of our witnesses highlighted that the operation of the market 

access principles particularly in relation to the application of exclusions is 
highly contentious with a lot of cases ending up in the ECJ.  There is 
therefore an expectation that the UK courts will have a significant role in 
resolving disputes in relation to the operation of the market access 
principles.  But it was pointed out to us that the UK courts do not have much 
experience in this area.  Professor Keating told us that the Bill and the White 
Paper seem to suggest that the way an internal market operates “is a rather 
straightforward matter, but it is not; it is difficult and very political.”   

 
42. The Committee’s view is that the deposit return scheme example 

demonstrates the complexities and legal difficulties which are likely to 
result from how the mutual recognition principle and the non-
discrimination principle work together. As noted by our Adviser this is 
likely to lead in some cases to protracted litigation through the court 
system.  It is clear to the Committee therefore that this will undermine 
the UK Government’s stated intention to provide certainty for 
businesses and will risk placing important public policy decisions 
outside the scope of democratic accountability.7 

 
Exclusions  
 
43. Clause 8(6) and Schedule 1 of the Bill contain derogations and exclusions 

from the application of the market access principles for goods in certain 
cases.  These are set out in Table 1 below. 

 
 
                                            
7 This sentence was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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Table 1 
 

Principle Mutual Recognition Non-Discrimination 
Specific 
Exclusio
ns 

Requirements that are: 
Necessary to reduce or prevent 
the movement of a pest or 
disease into that part of the UK; 
or 
Necessary to reduce or prevent 
the movement of unsafe food or 
feed into that part of the UK; or 
An authorisation covered by 
REACH regulation 
(chemicals); or Retained EU 
law rules on fertilisers and 
pesticides; or Related to a tax, 
duty or similar 
charge. 

Requirement that are: 
Directly discriminatory but 
a response to a public 
health emergency; or 
Indirectly discriminatory and 
pursues a legitimate aim of the 
protection of the life or health 
of humans, animals or plants, 
or protects public safety or 
security 

General 
Exclusions 
for Relevant 
Requiremen
ts 

The relevant requirement is applicable to the sale of goods on the 
day before the UKIM provisions comes into effect; AND 
There is no corresponding requirement to the relevant 
requirement in another part of the UK. 
Re-enactment (without substantive change) of a statutory 
requirement 
does not affect its continuity for the purposes of this exclusion. 

 
44. Part One of Schedule 2 of the Bill excludes specified services from the 

application of the mutual recognition principle, while Part Two of Schedule 
2 specifies those services that are not subject to the non-discrimination 
principle.  Neither principle applies to healthcare services including those 
provided in hospitals, other healthcare facilities or at other places, 
xenotransplantation, human genetics, human fertilisation, embryology, and 
services in connection with surrogacy.   

 
45. The Committee also heard from a number of witnesses that the Bill does not 

include the principles of subsidiarity or proportionality which exist at an EU 
level.   The subsidiarity principle means that measures should be taken as 
close as possible to the citizen and at the lowest possible level of 
government.  The proportionality principle is especially significant in 
balancing individual rights of access to the market against public interests 
in regulation. 
 

46. The Committee asked our witnesses whether amending the Bill to include a 
proportionality principle might address the concerns regarding the impact 
on devolved competences.  Professor Keating responded that it could, but 
an impartial authority would be required to make a judgment or give advice 
on the application of the proportionality principle.   

 
47. UK Ministers may amend Schedule 1 and Schedule 2 by regulations which 

are subject to the affirmative procedure.  The explanatory notes state that 
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the Bill will provide the Secretary of State “with a power to alter these 
exclusions to retain flexibility for the internal market system in response to 
changes in market conditions.”  During the first three months following the 
Bill coming into force, UK Ministers may also use the made affirmative 
procedure to amend Schedule 2.  The Committee heard from a number of 
our witnesses that this consolidates quite a lot of power at a UK Government 
level.   
 

48. Furthermore, the Committee notes that there is no statutory requirement for 
UK Ministers to seek the consent or to consult with devolved Ministers on 
the use of these powers in devolved areas.  Neither is there any political 
commitment to do so in the accompanying documents.   

 
49. The Committee is aware that in other Brexit Bills there is, as a minimum, a 

political commitment to consult the devolved governments on the use of 
delegated powers in devolved areas. In the absence of such a commitment 
and given that secondary powers are not subject to the Sewel Convention 
this means that there will be no role for the devolved governments or 
parliaments in amending the list of exclusions in Schedules 1 and 2.  Indeed, 
there is not even any process proposed for notifying the devolved 
institutions of any changes.    

 
50. The Committee’s view is that the list of exclusions in Schedules 1 and 

2 and the recognised ‘legitimate aims’ of relevant requirements is far 
too narrow.  The Committee recommends that the Bill should be 
amended to ensure that a much wider set of public interest goals – in 
particular protection of the environment public health, equality and 
human rights – can be taken into account in either excluding or 
applying the market access principles.  The Committee also 
recommends that the Bill should be amended to include the principles 
of subsidiarity and proportionality. 

 
51. The Committee recommends that there should be a statutory 

requirement within the Bill for a legislative consent process prior to 
making secondary legislation to amend Schedules 1 and 2 relating to 
devolved areas.  The Committee also recommends that the Scottish 
Government should be required to consult the Scottish Parliament 
prior to making a consent decision.  

 
52. The Committee recommends that the provision within the Bill to allow 

UK Ministers to use the made affirmative process during the first three 
months after the Bill comes into force should be removed.  

 
Common Frameworks 
 
53. A significant area of dispute between the UKG and SG is whether the 

proposed internal market legislation is required in addition to common 
frameworks.  The UK Government recognises that common frameworks are 
intended to protect the UK internal market “by providing high levels of 
regulatory coherence in specific policy areas through close collaboration 
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with devolved administrations.”    But the UK Government does not believe 
that common frameworks would provide the certainty for businesses and 
citizens which the Bill provides because they – 

• are not able to assess the wider economic impacts or knock-on 
effects of regulatory divergence; 

• do not address how the overall UK Internal Market will operate; 

• will not account for the full UK economy across goods and services.   

54. The Scottish Government argue that the Bill is unnecessary as the “common 
frameworks approach provides all of the claimed objectives of the Bill in 
guaranteeing market access across the UK.” 

 
55. The Committee explored these contrasting views with our witnesses.  A 

number of themes emerged as follows – 
 

• Given that there is no mention of common frameworks on the face of the 
Bill and the frameworks have yet to be published there is a real lack of 
clarity about how they will work alongside the market access principles; 

 
• There is frustration among stakeholders regarding the lack of 

transparency and public consultation on common frameworks; 
 

• The extent to which the Bill is needed if common frameworks are 
consensually agreed.  
 

56. One of our witnesses told us that one startling feature of the bill is that it 
makes no reference at all to common frameworks.  The White Paper 
proposes that common frameworks “aim to protect the UK Internal Market 
by providing high levels of regulatory coherence in specific policy areas 
through close collaboration with devolved administrations to manage 
regulation. They do this by enabling officials to work together to set and 
maintain high regulatory standards.”  The key elements of common 
frameworks as set out in the White Paper are that they will –  
 
• maintain, as a minimum, the same degree of flexibility for tailoring 

policies to the specific needs of each territory as was afforded by the EU 
rules; 
 

• aim, in some policy areas, to establish and maintain common standards 
in order to maintain our high regulatory standards; and  

 
•  be the vehicle for discussing and maintaining standards in relevant 

policy areas. 
 
57. But there is no mention in the Bill of how frameworks will work alongside the 

market access principles.  In particular, there is no mention of how the same 
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degree of flexibility for tailoring policies to the specific needs of each territory 
as was afforded by the EU rules will be achievable in the context of the 
application of the market access principles.  As discussed there is a very 
strong risk that such flexibility will be superseded by market forces given the 
market power of England relative to the other three nations of the UK.  While 
common frameworks should theoretically allow for policy divergence in the 
exercise of devolved competence, these choices will still be subject to the 
market access principles.  
  

58. Some of our witnesses while preferring the common frameworks approach 
as the basis of the UK internal market also supported the idea of introducing 
market access principles as an “insurance policy”.   The NFUS initially told 
us in evidence on the Continuity Bill that the mutual recognition and non-
discrimination proposals “would, in effect, drive a coach and horses through 
the concept of commonly agreed frameworks.”  In subsequent evidence on 
the Internal Market Bill they told us that there is a need for some sort of non-
discrimination and mutual recognition approach to be in place as an 
insurance policy.   However, they also stated that the approach in the Bill is 
heavy handed and appears to sideline common frameworks. 

 
59. The Committee asked our witnesses whether market access principles 

would only apply in relatively small number of policy areas if common 
frameworks are in place.  Professor Keating responded that he did “not see 
the justification for giving the Secretary of State such sweeping powers 
based simply on trust that they will be used only to fix the odd anomaly.” 

 
60. Some of our witnesses also pointed out that the market access principles in 

the Bill weaken the need for common frameworks.  This is because the 
default solution means there is less incentive to engage in the more 
complicated process of negotiation and compromise.    

 
61. The Committee raised the lack of consultation on common frameworks with 

the Cabinet Secretary.  He told us that two of the consultation documents 
on the food and feed safety and hygiene common frameworks are ready 
and he committed to providing these to the Committee.  He also stated that 
there is a commitment to scrutiny across the four Administrations. 

 
62. The Committee recognises that the agreement of common frameworks 

to the extent that they deliver harmonisation through common 
standards could potentially limit the application of the market access 
principles.  However, it is not clear how common frameworks can 
address the threat to policy divergence highlighted by many of our 
witnesses.  This is because in areas where the devolved governments 
may wish to have higher standards than the minimum standards 
agreed in common frameworks these will be potentially rendered 
ineffective by the market access principles contained in the Bill.8   
 

                                            
8 This sentence was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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63. Consequently, there needs to be far greater clarity about how both 
statutory and non-statutory common frameworks would interact with 
the market access principles.  For example, whether rules that 
implement or comply with common frameworks will be outside the 
scope of the market access principles and whether this can be 
achieved through non-statutory as well as statutory frameworks?   

 
64. Part of the difficulty which the Committee has raised on numerous 

occasions is that there has been a real failure to engage stakeholders 
and the wider public in the process for developing frameworks.  The 
Committee recognises that this is a structural problem relating to how 
the inter-governmental process operates, in particular, the emphasis 
on confidentiality.  But given the increased interdependence of the 
policy-making process across the four governments of the UK this is 
not sustainable.   

 
65. There is a real risk, as illustrated through the common frameworks 

process, that the policy-making process in a number of areas 
previously within the competence of the EU, is carried out in private at 
a governmental level with a lack of appropriate parliamentary scrutiny, 
engagement with stakeholders or public consultation.  The Committee 
intends to pursue this at an inter-parliamentary level.  

 
Governance 
 
66. Part 4 of the Bill confers new functions on the Competition and Markets 

Authority (CMA) to allow for the creation of an Office of the Internal Market 
(OIM) within it. This body would be responsible for monitoring and advising 
on the health and evolution of the internal market and for capturing business 
and consumer insights on its development. The Bill as introduced made no 
mention of the OIM although it had been flagged up in the White Paper. The 
Bill was then amended at Committee stage to place the OIM on the face of 
the Bill and to formally enable it to carry out functions on behalf of the CMA. 

 
67. Some of our witnesses questioned the overall approach in Part 4.  For 

example, in pointing out that there is no attempt to combine the market 
access principles with reforms to the UK governance structures so as to 
create more independent and impartial institutions for decision-making and 
dispute resolution.   Professor Keating described the role of the CMA as 
“problematic” and spoke of the need “for an arbitrator and impartial source 
of research and evidence, not just in relation to the bill, but more generally 
to intergovernmental disputes.” 

 
68. The joint submission from human rights and civil society organisations also 

highlighted that “nothing suggests these monitoring and information 
gathering processes will factor in the interests of the devolved nations, 
particularly when the principles are constructed in such a way that 
businesses in England are bound to support them” and pointed out that “the 
wider stakeholder engagement function covered in the white paper has not 
been reflected in the legislation.” 
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Dispute resolution and Intergovernmental Relations 
 
69. The Bill sets out that the CMA may undertake a report, in certain 

circumstances, on the economic impact of an enacted regulatory provision 
where the UK Government or a devolved administration considers it to be 
having an actual or anticipated detrimental impact on the functioning of the 
UK internal market. The CMA then reports its findings to the UK and all the 
devolved administrations. They then have up to 6 months for consideration 
of that report before it is laid in before each House of Parliament and all 
devolved legislatures.  

 
70. The White Paper explained that once laid “it will be for these bodies, 

supported by their respective administrations and intergovernmental 
processes, to determine how to take action in response, minimising the 
need to seek court action.” The Institute for Government (IfG) notes that 
whilst an administration may request reports on regulations made 
elsewhere in the UK, it cannot force the other administration to respond. In 
the IfG’s view, this represents “a clear gap in the government’s plans around 
governance of how the internal market will function at the political level.” 
Accordingly, in the IfG’s view, “it is not clear how disputes around the 
functioning of the internal market will be managed.” 

 
71. Given that the CMA does not have powers to change regulations or bring 

legal proceedings and given the current weakness of inter-governmental 
relations as consistently highlighted by this Committee, dispute resolution 
will ultimately be a matter for the courts.  But as noted above, the UK courts 
have little experience in this field, apart from cases arising under EU law.   

 
72. The Scottish Government expressed concern that Part 4 of the Bill would 

introduce new compliance obligations on Scottish Ministers and devolved 
agencies in respect of the overall internal market regime introduced by the 
Bill, which are also protected from modification by Act of the Scottish 
Parliament.  As such they have the potential to constrain devolved 
competence.   

 
73. The UK Government recognises the need to conclude the review of 

intergovernmental relations without delay, confirming that it is looking at “a 
number of options for reform to improve accountability and reporting of               
IGR”. In oral evidence, the CDL stated that “in parallel with work on the bill, 
we are working with the Scottish Government and the devolved 
Administrations to look again at the structure of intergovernmental relations, 
and dispute resolution is part of that. 

 
74. In January 2019 the Committee reported that “the current structure of 

IGR has been widely recognised as not fit for purpose for a 
considerable period of time. The process of Brexit requires that this 
situation is finally addressed as a matter of urgency.” In our response 
to the White Paper we noted that there appears to have been very little 
progress in addressing this and that there is concern that relations 
have, in fact, deteriorated.    
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75. We previously stated that it was unclear as to how the UK 
Government’s approach amounted to a strong basis for political 
decision making and concluded that “in the absence of governance 
arrangements which recognise a parity of esteem for the four 
governments of the UK in areas which are devolved, it is very difficult 
to envisage how the proposals in the White Paper can work while 
respecting the devolution settlement.”  

 
76. We also stated that “given the independent advice and monitoring 

functions are non-binding there is a risk to the devolved governments 
that the UK Government would be the arbiter in areas of dispute even 
in devolved policy areas.” The Committee reiterates these conclusions 
here. 

 
77. Given that the Bill is entirely silent on which body would be 

responsible for taking binding decisions on market access, the clear 
implication is that this would be the courts. Further clarification is 
required as to what role courts will be asked to play and what remedies 
will be at their disposal to enforce market access requirements.  

 
Appointments to the Office of the Internal Market (OIM) 
 
78. On introduction, the Bill was silent on the appointment process for members 

of the OIM. There was a general consensus in the evidence received by the 
Committee that the devolved administrations should have a role in the 
appointment process and a number of respondents also called for specific 
sectoral representation, for example from individuals with environmental or 
public health expertise. The need for the CMA to have specialist 
understanding of the “highly technical and complicated issues” that might 
emerge was also stressed.  

 
79. In his written briefing, Professor Keating noted that the CMA was appointed 

by and responsible to the UK Government, commenting “It might have been 
expected that such an advisory body would be jointly appointed by the UK 
and devolved governments.”  This approach was also proposed by others 
such as the Law Society of Scotland. Dr Lydgate also agreed that the CMA 
should have “representation from devolved nations”, to ensure “that it has a 
range of competence to be able to oversee some of the issues, which can 
be technical and specific to certain sectors.” 

 
80. George Peretz QC noted that it had previously been suggested that the 

CMA might have responsibilities in respect of state aid and that this prospect 
had not been ruled out. In his view, should this occur, “the case becomes 
unanswerable for the CMA, instead of being a creature of Westminster, to 
become a creature of all four Governments” meaning that it “should be 
appointed jointly by all the devolved Administrations and the UK 
Government.” 

 
81. The Bill was amended at committee stage to require the Secretary of State 

to consult devolved ministers before making appointments to the OIM panel. 
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In oral evidence the CDL confirmed that the UK Government “would want to 
work with the devolved Administrations and others to ensure that its work 
can command confidence.” 

 
82. The Committee welcomes the amendment requiring Scottish Ministers 

“to be consulted” before appointments to the OIM are made but notes 
that this does not go as far as “jointly appointed” as was 
recommended by several of our witnesses. The Committee also 
considers that in the event that the OIM’s functions are extended in the 
future, for example in respect of state aid, the composition of the Panel 
and the appointment process would need to be reviewed. 

 
83. As our Adviser notes, the new powers for the CMA under this Bill, 

along with the creation of the Trade Remedies Authority under the 
Trade Bill 2020 “raises important questions about how these UK-wide 
institutions – albeit acting at arm’s length from government – interact 
with executive and parliamentary structures at both UK and devolved 
levels.”  

 
84. As such the Scottish Parliament has an important role in scrutinising 

how these bodies and agencies discharge their responsibilities 
consistent with the devolution settlement. We therefore welcome that 
the CMA will be required to lay its reports in the Scottish Parliament. 
There is a need for the Scottish Parliament to consider how its scrutiny 
role needs to evolve to include the activities of the CMA in devolved 
areas.   

 
Financial Assistance Powers 
 
85. The Explanatory notes to the Bill explain Part 6 of the Bill will provide the 

UK Government with a single, comprehensive statutory power to provide 
financial assistance across a range of policy areas throughout the whole of 
the United Kingdom, which will be exercisable alongside the existing 
statutory and common law powers currently available to UK Ministers.  

 
86. The House of Commons Briefing on the Bill noted that that under the EU 

state aid regime, the UK Government’s new powers to provide financial 
assistance would also be subject to state aid controls. It is yet to be seen 
how the new powers to provide financial assistance will be affected by the 
UK subsidy regime. 

 
87. While the impact assessment associated with the Bill refers specifically to 

direct replacements to EU programmes (and other objectives), as the 
Scottish Government identify the powers conferred on UK Ministers “are not 
restricted to such replacements. They are broad and would allow the UK 
Government to spend money including in devolved areas without the 
consent or input of the Scottish Ministers, or the approval of the Scottish 
Parliament.”   
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Economic Development, infrastructure provision and support for other activities 
 
88. In considering the purposes of Part 6 the Scottish Government, and others, 

highlight that there is a risk of an uncoordinated and potentially incoherent 
approach to spending in devolved areas if the UK Government and the 
Scottish Government have separate spending programmes. As such SCVO 
consider that policy and spending decisions could be “muddled and run 
counter to ‘rival’ projects” or actually “run counter to the wishes and priorities 
of the Scottish Parliament”. City Deals were identified as alternative existing 
approach providing a co-ordinated approach to joint funding of projects and 
policies by the UK Government and Scottish Government, although as we 
heard there is no indication of such a cooperative approach in the Bill.  
 

89. In the circumstances of competing funding by different governments it is 
unclear how spending projects will be evaluated, and the approach in Part 
6 could, lead to an inefficient use of public funds whereby funding is guided 
by “political consideration—who gets the credit for this and that” which does 
not make for good public policy. 

 
90. The powers in Part 6 are intended to “level up” the UK but the Bill and its 

associated documents include no information on how levelling up is defined, 
what it is intended to achieve, who it will target or how. Without this 
information we have found it difficult to understand or scrutinise how the 
powers will be used to achieve this outcome. 

 
91. The CDL explained that the powers in Part 6 would “augment” the capacity 

of the Scottish Parliament and the Scottish Government to invest in the 
welfare of the people of Scotland. He highlighted the example of how 
funding under Part 6 could for example, support the building of cross border 
infrastructure such as extending the borders railway line, building on the 
economic benefits of the borderlands deal.  

 
92. The Scottish Government, however, considers that if it has to coordinate 

with the UK Government plans to spend in devolved areas then that would 
constrain current devolved decision making.  The Scottish Government 
believes that the current position provides clarity on responsibility and 
accountability for spending in devolved areas within Scotland, and that 
Clause 48 should therefore be removed from the Bill. 

 
Replacement of EU expenditure 
 
93. A further key purpose for Part 6 is to fund “any replacements to EU 

programmes.” At the same time as the Bill was published the Department 
of Business, Energy and Industrial Strategy issued a note confirming that 
the Bill will allow the UK Government to meet its commitments to deliver 
replacements for EU programmes, such as a UK Shared Prosperity Fund, 
replacing EU structural Funds and that at a minimum it will “match the size 
of those funds in each nation.” The CDL confirmed that in relation to 
replacement funding for EU structural Funds “decisions will now be made in 
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the UK, focus on UK priorities and be accountable to the UK Parliament and 
people of the UK.”  

 
94. The White Paper did not include any information about the proposed 

approach to replacing EU structural Funds nor did it seek any views on its 
proposed approach at Part 6 of the Bill (including from the Scottish 
Government). The Committee and others have previously expressed 
concern at the delay by the UK Government in consulting on the UKSPF. 

 
95. As we heard from Professor Bell, if one of the purposes of Part 6 is to 

replace EU structural funds then “there is now little time left for the UK 
Government to consult, to propose a structure and to legislate. It is frankly 
unrealistic to expect that new arrangements will be in place in time for the 
next round of funding.”  He also pointed out that given this uncertainty it “will 
be extremely difficult for organisations and communities that have built 
capacity to design projects which contribute to the “levelling up” agenda.” 

 
96. In its LCM the Scottish Government explains that in relation to replacing EU 

funding, the following principles should be observed – 
 

• Scotland should not lose out financially compared with the current level 
of funding that it receives from the EU; 

• the devolution settlement must be respected and the UK Government 
must make no attempt to take back powers that the Scottish Parliament 
and Scottish Government has rightfully executed to date;   

• any replacement schemes should be operational in time to be 
implemented in early 2021, so that stakeholders do not suffer difficulties 
as a result of a funding cliff edge. 

 
Impact on the Scottish Budget 

 
97. The Bill does not specify any direct quantum of funding which will be 

allocated under Part 6 nor does it specify where the funding will come from. 
The Impact Assessment confirms that the Barnett formula will continue to 
apply as set out in the Statement of Funding Policy. Funding under Part 6 
will be allocated through the normal budget and spending review processes. 
That funding will be subject to the usual spending controls, such as business 
cases, to ensure options appraisal and value for money considerations are 
fully evaluated.  
 

98. As Professor Keating and others highlighted Part 6 of the Bill changes the 
previous assumption that the UK Government would spend only in reserved 
fields and that, with a few exceptions, financial transfers to the devolved 
administrations would go through the Block allocation governed by the 
Barnett Formula.” It was argued that by changing the established way in 
which devolution is funded, Part 6 therefore brings into question the whole 
premise of the Barnett formula, such that funding currently provided through 
the Barnett Formula, could under Part 6, be provided direct to organisations, 
local authorities and others instead of the Scottish Government. 
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99. Responding to such concerns the CDL confirmed to the Committee that the 
UK Government remained “absolutely committed” to the Barnett formula. 
He stated that the higher level of per capita per spending under the Barnett 
formula “would be completely unaffected” by Part 6 of the Bill. The Cabinet 
Secretary for the Constitution, Europe and External Affairs told us that he is 
sceptical about additional funding for the devolved Administrations and 
highlighted the lack of clear structures in the Bill setting out how such funds 
would be allocated.   

 
100. The Committee’s view is that it is regrettable that Part 6 of the Bill 

has not been subject to any public and parliamentary consultation.  It 
is also regrettable that the views of the devolved governments were 
not sought.  

 
101. We reiterate the findings of our report on structural funds post-

Brexit.  In particular, that funding under the UKSPF should replicate 
some aspects of the current EUSF approach with a seven-year funding 
period and with the Scottish share pre-allocated across each of the 
seven years. We consider the decision taking powers that the Scottish 
Government currently exercise under the EUSF should not be reduced 
under the UKSPF. The flexibility for the Scottish Government to 
distribute its post-Brexit UKSPF funding according to its priorities 
should be no less than that currently available under the EUSF. 

 
102. In relation to how funding is spent in Scotland, we consider that 

there is no need to start from scratch and instead the best parts of the 
current approach should be built on. We reiterate our view that 
Scotland’s share of the UKSPF should be no less than it is currently 
and that any future needs-based funding approach should be 
developed in partnership across the UK and Devolved Governments.  
 

103.  It is also disappointing that UK Government’s consultation on its 
approach to replacing EU Structural Funds has yet to take place 
(despite its announcement in 2017). As such it is not clear how Part 6 
of the Bill will meet the UK Government commitment to replace EU 
structural Funds.  

 
104. We consider that there is a disappointing lack of detail in the Bill or 

the accompanying documents about why the powers in Part 6 are 
being sought.    
 

105. We agree with witnesses that, without cooperation between the UK 
Government and the devolved governments, there is a risk that the 
allocation of public spending in some areas will not be joined up and 
may seek to deliver differing (or even competing) outcomes.  This is 
clearly not a desirable outcome.   
 

106. We welcome the UK Government’s confirmation that the Barnett 
Formula will be unaffected by the provisions in the Bill and that, at a 
minimum, it will match the size of previous EU funding in Scotland.  
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The Committee recommends that there is a need for transparency in 
the allocation of funding which was previously funded by the EU so as 
to allow effective parliamentary scrutiny. 

 
107. The Committee’s view is that the powers in Part 6 of the Bill are 

very broad. In combination with the wide-ranging objectives for the 
use of these powers there is a risk that this could result in a significant 
shift in how devolution is funded.  Without greater clarity in the areas 
we identify above, it is difficult to justify this change of approach or 
the necessity for what the UK Government describes as a “single, 
comprehensive power” over and above those powers which it already 
has.  

 
Regulation of distortive or harmful subsidies 
 
108. The Bill proposes to change the “competence” of the three devolved 

legislatures by adding a reservation on the provision of subsidies, and by 
protecting the Act itself from modification by the Scottish and Welsh 
Parliaments or the Northern Ireland Assembly.  
 

109. Once the UK ceases to follow EU State Aid rules at the end of the 
Transition Period, the Bill will allow only the UK Government to regulate the 
effects of distortive or harmful subsidies, whether that is in relation to 
international trade or the UK internal market. Any future subsidy control 
regime will be subject to Article 10 of the Protocol on Ireland/Northern 
Ireland in the Withdrawal Agreement whilst it applies to the UK.   
 

110. In its impact assessment the UK Government explain that reservation of 
subsidy control is driven by the need to mitigate two key risks – 
 
• the economic risk to business of not taking a unified approach across 

the UK; and, 
• the risk of subsidy races (whereby regional funding authorities might 

leverage their available funding to offer larger subsidies in an attempt to 
outbid rival offers and secure business investment and employment in 
their respective areas). 

 
111. As a result, Schedule 5 of the Scotland Act 1998 will be amended to 

include “Distortive or harmful subsidies.” The “special reservation” in each 
devolution statute defines what constitutes a subsidy (including income or 
price support, grant, loan, guarantee or indemnity). It also defines what will 
be deemed a “distortive or harmful” subsidy for the purpose of the future UK 
regime. 

 
Reserving subsidy control 
 
112. The reservation of subsidy control is a restriction on the powers of the 

devolved Administrations that was not there before.  Whilst the UK was a 
member of the EU, the European Commission acted as regulator of State 



 

21 
 

Aid with each public authority in the UK able to make its own funding 
decisions within the EU’s rules.  
 

113. The UK Government’s view is that subsidy control is a reserved matter.  
However, the White Paper states that “while this reservation would be 
sufficient to encompass an approach to subsidy control that mirrored the EU 
State Aid regime in the UK, the existing devolution settlements do not 
contain any general reservation for subsidy control.”  Consequently, the Bill 
proposes to “expressly provide that subsidy control is a reserved matter.” 

 
114. The CDL explained to the Committee that it was necessary to reserve 

subsidy control in the Bill as it is the UK Government who will be responsible 
for ensuring that any Government (UK or Devolved) complies with the WTO 
and other international rules. In its impact assessment the UK Government 
stated that the devolved administrations will remain “responsible for their 
own spending decisions on subsidies (how much, to whom and for what) 
within the architecture of any future subsidy control mechanism; this mirrors 
their current position, under EU State Aid rules.” 

 
115. The Scottish and Welsh Governments consider subsidy control to be a 

devolved matter. Their views are set out in written evidence to the 
Secondary Legislation Scrutiny Committee of the House of Lords. The 
Scottish Government said that the “effective functioning of the internal UK 
market [would] require close co-operation on State aid between all the UK 
administrations” and emphasised it would be “vital” for the devolved 
administrations to be fully involved in developing the post-Brexit UK Subsidy 
control regime. 

 
116. State aid was identified as one of the issues still under discussion in the 

development of Common Frameworks in the Revised Framework Analysis 
provided in September 2020. However, as the House of Lords EU Internal 
Market Sub Committee highlighted, there has been little engagement 
between the Governments in progressing this Common Framework. 

 
117. In its response to the White Paper the Scottish Government stated that 

“There is no reason for the UK Government to have exclusive competence 
over subsidy control, especially as decisions on subsidies are very particular 
to local circumstances and industrial concerns as has been seen in Scotland 
over recent years.”   

 
WTO rules and future subsidy control approach 
 
118. There is nothing in the Bill that commits the UK Government to providing 

a future subsidy control policy. Neither does the Bill, in itself, determine the 
makeup of any future domestic subsidy control regime, what subsidies will 
be provided to business in the future; or any requirements that the funding 
authorities will have to account for when providing subsidies.  
 

119. In its LCM the Scottish Government expresses concern that as the Bill 
reserves subsidy control, they will not therefore be consulted on the design 
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and establishment of any future regime.  As a result, “Any UK-led subsidy 
framework may not therefore reflect Scotland’s specific needs in terms of 
the level and types of financial interventions our public sector can make to 
successfully grow the economy.” The Cabinet Secretary also considered 
that the lack of agreement of a Common Framework on State Aid, was in 
part due to the UK Government’s desire to move to what he called “a very 
weak, badly developed state aid structure with the World Trade 
Organization”. 

 
Implications for devolved tax powers 
 
120. The reservation of subsidy control has wider implications for the 

devolved administrations’ taxation policies. Dr De Cogan noted that 
although the Bill excludes tax in relation to some of its provisions (for 
example in Schedules 1 and 2), it is not excluded from the whole Bill and 
from clause 50 in particular.  

 
121. Dr De Cogan observed, in the absence of a UK Government Subsidy 

control policy, clause 50 “provides a wide gateway for the UK to argue in the 
future that “tax breaks” provided by the devolved administrations represent 
harmful subsidies and that they can be removed by the UK notwithstanding 
that they otherwise fall within devolved competence.  

 
122. The Bill includes a number of grandfathering provisions which act to 

preserve the existing arrangements. As Dr De Cogan highlighted, however, 
there are no such provisions in clause 50. There is therefore the potential 
that, once State Aid is reserved, the UK Government could argue that 
existing “tax breaks” provided by the devolved administrations are distortive 
or harmful subsides that are now within the competence of the UK to 
remove.   

 
123. By reserving subsidy control it will be for the UK Government to 

introduce any future state aid legislation without the need to seek 
consent from the devolved legislatures.  The Committee agrees with 
the House of Lords EU Internal Market Sub Committee that the UK 
Government should involve and secure the support of the devolved 
administrations in devising the future UK subsidy control or subsidy 
control framework.  

 
124. The Committee agrees with the Scottish Government and the Welsh 

Government that State Aid is a devolved matter and that any future 
legislation should be agreed between all of the four governments and 
legislatures across the UK through the common frameworks process.  
The Committee therefore recommends that the reservation of subsidy 
control is unnecessary and should be removed from the Bill.9  

  

                                            
9 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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Conclusion 
 
125. The Committee previously recommended that there is an onus on 

all four governments and legislatures across the UK to work 
constructively together to seek a solution to this complex and 
challenging issue.  The Committee also recommended that this must 
be achieved through mutual trust and respect for the existing 
constitutional arrangements within the UK.   

 
126. The Committee concludes that it is highly regrettable that this has 

not happened.  The Committee is dismayed that the UK Government 
has instead adopted a hierarchical approach through which its default 
position is to impose new limitations on devolution which go way 
beyond the previous limitations of EU membership.   

 
127. The Committee considers that the process by which the UK Internal 

Market Bill has been developed and introduced has made such mutual 
trust and respect harder to achieve. In particular the timing of the 
consultation on the White Paper during the devolved parliamentary 
recesses, the decision not to publish a draft Bill for consultation, the 
refusal of the Secretary of State to give evidence to the Committee, 
and the threat to legislate in devolved areas without the consent of the 
Scottish Parliament all act as barriers to the development of trust and 
respect.10 

 
128. The Committee reiterates our view that the Internal Market Bill and 

the market access principles in particular undermines the whole basis 
of devolution.  The Committee’s view is that devolution cannot work 
on the basis of the Westminster Government imposing its view of how 
the UK’s constitutional arrangements should evolve following Brexit 
as illustrated by both the substance and delivery of the Internal Market 
Bill.11   

 
129. The Committee therefore recommends that the Parliament does not 

agree consent to the UK Internal Market Bill.12  
 

  

                                            
10 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
11 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
12 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 
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130. The Committee considers that any decision to proceed with the UK 
Internal Market Bill in the absence of the consent of the Scottish 
Parliament would not be consistent with Section 28(8) of the Scotland 
Act 1998 as amended, would lack democratic legitimacy, and should 
not be accepted.13 

 
Yours sincerely, 
 

 
Bruce Crawford MSP 
Convener 
 

                                            
13 This paragraph was agreed to by division (For 8: George Adam, Tom Arthur, Jackie Baillie 
Bruce Crawford, Angela Constance, Patrick Harvie, John Mason, Alex Rowley; Against 3: 
Alexander Burnett, Murdo Fraser, Dean Lockhart; Abstentions: 0) 


